
 

Report of the Director of Places    Agenda Item No:     7 
        Meeting: 5 June 2013  

 
 

NORTH LINCOLNSHIRE COUNCIL 
 
 
 
 

PUBLIC FOOTPATH No. 5, ALKBOROUGH 
 
 
 
 
 
 
 
 
 
 
 

2. BACKGROUND INFORMATION 
 

2.1 The former Director of Infrastructure Services authorised the making of 
two orders on 26 May 2011 relating to Public Footpath No.5 at 
Alkborough (see appendix 2, which includes further background). The 
council subsequently made the orders on 31 October 2012. They were 
then advertised on 22 November 2012. The orders in question 
provided for the following: 

 
• Deletion of the existing route of Public Footpath No.5 
• Application of a new route for Public Footpath No.5  

 
2.2 The orders were made with a view to modifying the definitive map for 

Alkborough. Once such orders are made, we cannot then abandon 
them. We must refer contested orders to the Secretary of State. Only 
the Secretary of State can confirm an order in the event of any dispute. 
It is usual in such circumstance to recommend a course of action for 
the Secretary of State to consider.  

 
 
3. OPTIONS FOR CONSIDERATION 
 

3.1 The orders are concurrent as, in effect, one depends on the other. The 
options for recommendation to the Secretary of State are to either 
confirm both orders as made (option 1) or to refuse to confirm either 
order (option 2).  

 
 
 

PLANNING COMMITTEE 

 
1. OBJECT AND KEY POINTS IN THIS REPORT 
 

1.1 To consider two contested orders (see appendix 1). The council are 
obliged to refer these to the Secretary of State. However, before 
doing so, we must decide what to recommend that the Secretary of 
State do with them upon receipt. 



 

4. ANALYSIS OF OPTIONS 
  
 4.1 The Secretary of State will decide whether to confirm the orders by 

weighing the evidence on the balance of probability. However, the 
order to delete is only likely to succeed if he agrees to consider the 
orders concurrently. The showing of a footpath on a definitive map is 
conclusive evidence in law that a right of way on foot existed over the 
line shown at the map’s relevant date. There is therefore essentially a 
presumption that what the map shows at present is correct. The 
evidence needed to overcome that presumption must then be greater 
still. Our case is that there was only ever one footpath in the vicinity of 
what the definitive map shows; but that the line is that of the other 
order.  

 
4.2 The relevant date of the definitive map is 21 September 1953. 

However, eight members of the public have testified to usage of the 
new line going back to 1945. The thickness of the line showing the 
footpath makes it difficult to determine exactly where it runs on the 
ground. These individuals are clear that they believe it runs on the 
proposed new route shown on the order map. The purpose of these 
orders is to add clarity and preserve the public’s enjoyment of Public 
Footpath No.5 for posterity.    

 
4.3 With two orders to consider, there is the possibility that one order could 

be confirmed and the other not. However, these orders have arisen out 
of the undertaken that was made to the ombudsman (as Appendix 2 
refers). That same undertaking includes making a diversion order if the 
modification-order approach is unsuccessful. But should a diversion 
become necessary, the proposal would first be the subject of a fresh 
report. 

 
5. RESOURCE IMPLICATIONS (FINANCIAL, STAFFING, PROPERTY, IT) 
  
 5.1 There are no significant resource implications to consider. 
 
6. OUTCOMES OF INTEGRATED IMPACT ASSESSMENT (IF APPLICABLE) 
 
 6.1 Not applicable. 

  
7. OUTCOMES OF CONSULTATION AND CONFLICTS OF INTEREST 

DECLARED  
 

7.1 There are two formal objections and one representation to consider. 
One objection relates to both orders. The other relates only to the order 
to delete (see appendix 3).  

 
7.2 One of the objectors is an affected householder. He has objected to 

both orders. He wishes the order had used more detailed grid 
references and not used the wording “more or less”. These are 
amendments the Secretary of State could make if he sees fit to do so. 



 

However, this objector’s main thrust is that he sees no evidence for a 
footpath either as currently shown or proposed to be shown. The 
Secretary of State will therefore have to weigh these arguments 
against on the one hand the conclusive evidence provided for Public 
Footpath No.5 by the definitive map and the user evidence for the 
proposed route on the other.  

 
7.3 The other objector to the order to delete only argues that the two 

orders must be considered in isolation and not together. However, if 
this were to happen, the order to delete could fail, while the order to 
add could succeed (though equally both orders could fail).  

 
7.4 The person making the representation has said that he would be 

concerned if the orders were considered in isolation. He has been 
assured that that was not the intention when they were made. The 
Secretary of State could of course decide differently. 

 
7.5 Both objections and the representation would be referred to the 

Secretary of State with the orders. 
 
8. RECOMMENDATIONS 
 

8.1 It is recommended that the Secretary of State is asked to consider the 
orders concurrently and to confirm both as made.  
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