APPLICATION NO

PA/2014/0762

APPLICANT

Mr P Sembiante, Act Fast

DEVELOPMENT

Planning permission to vary condition 4 of PA/2009/0444

LOCATION

Kieradan Park, North Moor Lane, Messingham

PARISH

MESSINGHAM

WARD

Ridge

CASE OFFICER

Nicholas Lawrence

SUMMARY
RECOMMENDATION

Grant permission subject to a condition

REASONS FOR
REFERENCE TO
COMMITTEE

Head of Development Management discretion

POLICIES
North Lincolnshire Local Plan: Policy DS1 (General Requirements) sets out criteria
against which all proposals in the development and use of land will be considered and
includes reference to quality of design, amenity, conservation, resources and utilities.
Policy DS5 (Household Extensions) seeks to control the scale, form and design of
extensions to dwellings with particular regard to sunlight/daylight and the overbearing effect
of extensions.
Policy R10 (Potentially Disruptive Sports) states that the development of noisy sport will be
permitted where it can be developed so that the character, appearance and quiet
enjoyment of the locality remains unharmed and the nature conservation or archaeological
importance of the site will be unaffected. Additionally, noise attenuation measures should
be incorporated to reduce noise levels to an acceptable level.
North Lincolnshire Core Strategy: Policy CS23 (Sport, Recreation and Open Space)
aims to ensure that North Lincolnshire’s leisure and recreational facilities are sustained and
improved.
National Planning Policy Framework (NPPF): Planning conditions and obligations
(paragraphs 203 to 206).
National Planning Practice Guidance (PPG): Use of Planning Conditions (ID 21a).
CONSULTATIONS
Highways: Does not wish to restrict the grant of permission.
Environment Agency: Does not wish to make any comments on this application.
Public Rights of Way Officer: No objection.
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HER (Archaeology): No objection.
Environmental Health: Object on noise grounds.
Project Officer (Ecology): No objections.
Severn Trent Water: No response.
PARISH COUNCIL
Received additional information. Further response awaited.
PUBLICITY
Neighbouring properties have been notified and a site notice posted. Three responses have
been received which can be summarised as follows:
•

object following discussions with Environmental Health re increasing the number of
motorbikes to 45 and noise nuisance

•

object – heard that Mr Gary Fox and the motocross owners have in principle agreed to
increase in bikes to 45, also noise pollution

•

detrimental effect upon the quality of our leisure time at home

•

application in the first instance should never have been allowed.

ASSESSMENT
Introduction
The purpose of this report is to assist members in the consideration and determination of an
application to vary condition 4 attached to an extant and lawful permission associated with
the motorcycle activities at Kieradan Park, North Moor Lane, Messingham.
Background to the application
On 19 August 2009 the Planning Committee granted conditional planning permission under
application reference PA/2009/0444 for the ‘change of use to provide off-road motorcycle
facility and to site storage containers on land adjacent to Bottesford Beck, North Moor Lane,
Messingham’.
Condition 3 of the grant of permission in essence created a temporary permission for a
period of two years from the use commencing. The applicant informed the local planning
authority in May 2010 that the change of use took place, thus complying with condition 2,
and in turn triggering condition 3.
The applicant subsequently challenged condition 3 at appeal and the inspector, in his
decision letter of 12 August 2010, was of the view in allowing the appeal that ‘condition no.
3 is unduly onerous and is unnecessary and unreasonable to safeguard the appearance of
the area and to protect amenities pursuant to policy DS1’. The inspector further added at
paragraph 10 of the decision letter:
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‘In all the circumstances in this case there is no need for a period of time to enable the
Council to make further assessments of the impact of the development. I shall therefore
remove the condition from that permission.’
Recognising that the appeal decision has established a permanent permission, the
committee should be aware of the coverage of the extant permission in terms of operational
use. Condition 12 of the permission reads:
‘The proposed motorcycle training facility shall not be operated outside the hours of 9am to
6pm Monday to Saturday, 10am to 4pm on Sunday and at no time on a public holiday.
Reason
To define the terms of the permission and to avoid unacceptable loss of amenity through
noise disturbance to residential properties located within the vicinity of the site in
accordance with policy DS1 of the North Lincolnshire Local Plan.’
This condition uses the phrase ‘motorcycle training facility’ and not ‘off-road motorcycle
facility’ as per the description of the development granted permission. This condition
differentiates between the two elements and the approved details as covered by condition 4
show a beginners track/training facility.
A copy of the grant of planning permission is appended to this report and tabbed NLC1.
Basis of application and variation sought
This application is made under section 73 of the Town and Country Planning Act 1990, as
amended, to vary condition 4 attached to the above quoted planning permission issued by
the council on 19 August 2009.
Condition 4 of the permission provides:
‘The development shall be carried out in accordance with the amended details received by
the local planning authority on 16 June 2009.
Reason
To define the permission and to help ensure the development is in keeping with its
surroundings in accordance with policy DS5 of the North Lincolnshire Local Plan.’
The condition cites amended details received on 16 June 2009. All parties accede that
amended details are those covered by the amended plan (appended and tabbed as NLC2),
albeit that the plan is not date stamped as having been received by the local planning
authority. Although this plan includes a scale of 1cm to 12.50m this does not correspond to
the fixed measurements shown on the plan and consequently it is not an accurate
representation of the proposed development. It is considered that the only purpose which
can be attributed to this plan is to provide a broad indication of the segregation of various
operational activities associated with the consented development.
As noted above, the use commenced in May 2010 and although the applicant has not
commenced the training area, the off-road motorcycle facility area has been in operation
since May 2010 as shown on appended drawing no. KP/14/05A received by the local
planning authority on 19 August 2014 (appended as NLC3).
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Having regard to the amended details and the areas of operation since May 2010, the
applicant is seeking to replace the approved plan with drawing no. KP/14/05 dated as
received by the local planning authority on 6 August 2014. A copy of the proposed varied
plan is appended as NLC4.
In broad terms the off-road motorcycle facility area on the proposed plan accords with the
same off-road motorcycle facility area that has operated since May 2010. In terms of the
proposed plans, compliance with the amended details referenced in the condition as noted
above cannot be accurately recorded due to the aforementioned deficiencies of the
amended details. However, it is considered not unreasonable to conclude that the following
variations exist:
•

The training facility (CBT) has reduced in area.

•

The off-road motorcycle facility area has increased.

•

The size of building 2 has increased.

The decision-taking process
Government advice on the use of planning conditions is contained within the NPPF and the
PPG, both of which re-affirm the position with regard to planning conditions that was in
effect when the extant permission was granted. The PPG at Paragraph: 031 Reference ID:
21a-031-20140306 states with clarity that:
‘In deciding an application under section 73, the local planning authority must only consider
the disputed condition/s that are the subject of the application – it is not a complete reconsideration of the application.’
The same paragraph adds:
‘It should be noted that the original planning permission will continue to exist whatever the
outcome of the application under section 73.’
Both the NPPF and the PPG set out as a matter of policy a series of tests (known as the six
tests) all of which have to be met to allow a condition to be lawful and attached to a grant of
planning permission. In brief, these tests explain that conditions should be:
(i)

necessary;

(ii)

relevant to planning;

(iii)

relevant to the development to be permitted;

(iv)

enforceable;

(v)

precise; and

(vi)

reasonable in all other respects.

Main issue
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The singular issue in this case is whether the existing condition meets the requirements of
being necessary, precise and enforceable as set out in the six tests.
Assessment of the main issue
Need for the condition
On the matter of considering whether a condition is necessary, local planning authorities
shall ask themselves whether planning permission would have to be refused if the
requirements of that condition were not imposed. If it were not, then the condition needs
special and precise justification.
Condition 4 was placed upon the decision notice on the basis, in part, to ensure that the
development is in keeping with its surroundings and is in essence a general amenity
reason.
The second element of the reason (ie the justification for the condition) references local
plan policy DS5, which should amplify the first element of the reason for the condition.
However, local plan policy addresses the issue of residential extensions, which has no
connection with the first element of the reason, let alone the proposed development. This
was clearly an error in drafting the decision notice.
It is evident that whilst it would be good governance to have a condition seeking that a
proposed development should accord with the approved plans, such a condition should be
founded upon a robust and sustainable reasoning, which has not occurred in this instance.
The condition therefore fails this test.
Precision
There is a requirement that conditions should be precise and the framing of conditions
requires care, not least to ensure that a condition is enforceable, consequently a condition
that is not sufficiently precise for the applicant to be able to ascertain what must be done to
comply with it is ultra vires.
Condition 4 lacks precision in a number of respects, not least of which is that there is no
approved details dated 16 June 2009 held on file and whilst there is a consensus that the
amended plan is the amended details covered by the condition, consensus alone is not a
precise measure. Indeed, if it were deemed that the condition met the precision test, then
the amended plan lacks any precision to enforce the condition. It is therefore the report
writer’s view that this test has not been satisfied.
Enforceable
Precision in the wording of a planning condition is vital when it comes to enforcement. In
this instance the condition according to the reason is intended to prevent any harm to the
surroundings by virtue of residential extensions. Allowing for the above commentary it is
evident that the condition and its underpinning reason lacks precision and has no
connection with the proposed development. Therefore, condition 4 fails this element of the
six tests.
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Other issues
On the issue of the further comments received from the Environmental Health department,
now raising an objection on noise grounds (appended as NLC5), the committee should be
advised upon and carefully consider the following matters.
Firstly, the revised representation is seeking the submission of a noise management plan
for an area that has operated since May 2010 and been monitored by the council. Indeed,
this aspect of the approval has been addressed by the applicant under condition 11, which
covers the issue of noise that was lawfully discharged on 1 June 2010.
The Planning Act is very clear on dealing with section 73 applications in that the local
planning authority must only consider the disputed condition/s that are the subject of the
application.
The proposed condition seeks to regularise the areas of activity that currently exist and
would allow the council to control the areas of operation that cannot be achieved under the
current condition 4. The Environmental Health department has powers to deal with noise
nuisance under another Act.
Secondly, the consultation response does not state with clarity that the variation, which sets
out the current areas of activity will increase the level of noise as the number of bikes are
currently limited by a planning application and the ‘new’ track size on its own would not be
significant in terms of bringing noise sources closer to residents. The consultee
differentiated between the small track and the larger track; however, the only elements
under the approved scheme are a training area and the main track. The consultee is also
mindful of what is described as ‘creeping background noise’ through the submission of
incremental planning applications seeking to vary planning conditions at the site. However,
each application is considered on its own merits and it is not for the decision-taker to
determine one application based upon what may or may not arise before the local planning
authority for determination.
Finally, the consultee comments that it is essential that the conditions prevailing at the time
of noise monitoring are maintained. As cited above, the variation application does not alter
any of the other conditions on the originating permission.
Concluding comments
Having regard to the above commentary it is considered that condition 4, as set out on the
face of the decision notice, fails the above quoted tests and could be deemed to be
unlawful and not effective. The fact that an applicant has agreed to a condition either
directly or tactlessly does not make that condition lawful.
In order to rectify the clear weakness of the condition it is recommended that condition 4
should be varied and replaced with the following wording:
‘The proposed development shall be carried out in accordance with drawing no. KP/14/05
received by the local planning authority on 6 August 2014.
Reason
For the avoidance of doubt.’
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RECOMMENDATION

Grant permission subject to the following condition:

1.
The proposed development shall be carried out in accordance with drawing no. KP/14/05
received by the local planning authority on 6 August 2014.
Reason
For the avoidance of doubt.
Informative
In determining this application, the council, as local planning authority, has taken account of
the guidance in paragraphs 186 and 187 of the National Planning Policy Framework in
order to seek to secure sustainable development that improves the economic, social and
environmental conditions of the area.
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By Development Control at 4:16 pm, Oct 22, 2014
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To:

Nicholas Lawrence, Development Control

From:

Environmental Health (Commercial)

Your Ref:

PA/2014/0762

Our Ref:

PLU001196

Subject:

Planning permission to vary condition 4 of PA/2009/0444

Location:

Kieradan Park, North Moor Lane, Messingham

Date:

30 September 2014

I have considered the above planning application to vary condition 4 of the
existing permission. The permission previously granted (PA/2009/0444) was
to provide an off-road motorcycle facility.
Condition 4 states ‘The development shall be carried out in accordance with
the amended details received by the local planning authority on 16 June
2009’.
The applicant is seeking to regularise his planning permission in respect of
the current site layout relative to the site layout approved within the original
permission.
The site is the subject of ongoing noise complaints arising from motocross
activity which impacts on local residents in the villages of Messingham and
Yaddlethorpe. On the basis of the noise impact on local residents
consideration has been given to whether the doubling of the original track
area has had a direct impact on noise experienced by local residents, and
whether there are any indirect impacts from the increase in the track size from
that originally permitted.
Direct Impacts
The "new" track size on its own would not be significant in terms of bringing
noise sources closer to residents, the layout and scales involved are such that
there is no significant difference in distance attenuation when comparing the
closest boundary of the track to the closest residents for the two layouts.

Environmental Health have not been able to directly monitor what the noise
impact would have been if the development had been undertaken in
accordance with the original permission. No noise monitoring has been
conducted with 30 bikes using the "original track layout" approved in 2009
compared to the existing current situation.
Indirect Impacts
It is possible that 30 bikes on an area half the size of the current track would
result in bikes having to ride more slowly thus resulting in a lower noise level
than the existing situation. This effect has been seen during recent noise
monitoring. Evidence showed that when the track was more crowded and
bikes were riding at slower speeds the higher number of bikes did not result in
a discernable increase in noise levels.
I note that the proposed site layout shows no detail in terms of the relative
size and location of the ‘small’ and ‘main’ track areas and it is unclear from the
application whether the applicant intends to operate the site with just one
main track, further enlarging the area which will be used by the ‘noisier’ bikes.
The current noise experienced by the residents differs dependent upon the
types of bikes and riders on the track and this in turn is a consequence of the
track that riders are using. In essence riders of the ‘small track’ cause less of
an impact than those riding on the main track.
I am concerned that yet another increase in the size of the main track will
result in increased noise from the site and it is important that the different
tracks are correctly marked on the proposed plans and controlled by the use
of a planning condition to ensure that there is no further increase in the size of
the main track.
I am concerned that there is the potential for the site to result in a ‘creeping
background’ noise through the submission of incremental planning
applications seeking to vary planning conditions at the site.
It is also important to recognise that operation of the site during recent noise
monitoring conducted by the council was in accordance with noise mitigation
agreed with the applicant in response to noise complaints. It is therefore
essential that the conditions prevailing at the time of noise monitoring are
maintained, this includes the current layout of the track. In order to maintain
current noise mitigation and continue to strive for improvements in noise
outbreak from the site it is suggested that a noise management plan is
submitted by the applicant to mitigate against the proposed changes
contained within the current application.
In order to assess the impacts of this development a noise management plan
should be submitted prior to determination of the application so that the
content can be included as planning conditions.
The noise management plan will need to include but is not limited to the
following

1. Location of separate track areas identified on the site layout plan, with
information on the types of activity that will take place on the tracks.
Information on where the ‘training facility’ will take place and areas of
the track which can be used for commercial activity and the proposed
operating hours of the two distinct activities.
2. Location and design of a designated, bunded noise testing area
identified on the site layout plan which is positioned to minimise the
impact on local residents.
3. Details regarding noise testing of visiting bikes and site owned bikes
including the frequency of testing, the methodology to be used and the
maximum noise level permitted to ride on the site. The specification of
the sound level meter to be used, the frequency of full calibration and
details of operator calibrations and the qualification and training of
employees authorised to undertake noise testing of bikes.
4. Management controls taken in the event that bikes are above the
permitted noise level or where bikes are thought to be noisy on the
track.
5. Management records which will be kept which should include as a
minimum, calibration information, the name of the person undertaking
the calibration and each noise measurement thereafter, the type and cc
of the bike and the measured noise level.
6. Details of staff training and ongoing competence in relation to
‘competent persons’ in respect of noise control.
If the above information is not submitted then Environmental Health would
support a refusal on noise grounds.

