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Report of the Service Director       Agenda Item No: 
Highways and Planning                                                   Meeting: 10 September 2008  
 

NORTH LINCOLNSHIRE COUNCIL 
 
 
 
 

Claimed Byway Open to All Traffic, Misson Bank and Thatch Carr Bank, Wroot 
 
 
 
 
 
 
 
 
 

 
 
 
 
2. BACKGROUND INFORMATION 
 

2.1 The application is dated 6 July 2005 and was served by Tim Hart of 
Nottinghamshire County Council. The application route has a length of 
1,960 metres overall, but might be part of a longer route that continues 
within Nottinghamshire (Appendices 1 and 2).  

 
2.2 Anyone may apply to modify the definitive map and/or statement 

(Wildlife and Countryside Act 1981, section 53(5)). Applications are 
made to the surveying authority. The surveying authority is the 
authority with responsibility in law for the definitive map and statement. 
The surveying authority for North Lincolnshire is North Lincolnshire 
Council.  

 
2.3 Applicants must also serve notice on all affected owners and 

occupiers. The applicant must then certify to the surveying authority 
that this has taken place.  

 
2.4 Although Mr Hart’s certificate is dated 9 August 2005, he did not serve 

a notice stating that the application had been made on every affected 
owner and occupier. The local authority can, however, direct that a 
notice be served by addressing it to “the owner” or “the occupier” of the 
land and affixing it to some conspicuous object on the land. In this case 
general “to-whom-it-may-concern” types of notice were affixed at the 
ends of the route. 

 
2.5 North Lincolnshire Council have a duty to keep the map and statement 

under continuous review and to modify the map and/or statement as 
soon as reasonably practicable if we discover evidence (when 
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1. OBJECT AND KEY POINTS IN THIS REPORT 
 

1.1 To determine an application made under section 53(5) of the 
Wildlife and Countryside Act 1981 that seeks to modify the “County 
of Lincoln, Parts of Lindsey, Isle of Axholme” definitive map and 
statement by altering the status of a right of way in the Parish of 
Wroot over adjoining lanes known as Thatch Carr Bank and Misson 
Bank from bridleway to byway open to all traffic.  
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considered with all other relevant evidence available to us) that a 
highway shown in the map and statement as a highway of a particular 
description ought to be there shown as a highway of a different 
description (Wildlife and Countryside Act 1981, sections 53(2) and 
53(3)(c)(ii)). 

 
2.6 The application route currently appears on the definitive map as Public 

Bridleway 150. It does not appear in the definitive statement (the 
definitive map’s accompanying written schedule). However, all orders 
must contain a width. The Secretary of State will not confirm orders 
that do not contain a width. The width is stated in the statement, along 
with details such as length and route description. Physical boundaries 
at the side of a highway are taken as the boundaries of the highway if it 
can be shown that those boundaries were set out with reference to the 
highway. In the case of both Thatch Carr Bank and Misson Bank there 
is a clear demarcation between the track and the adjacent fields. This 
appears to correspond, more or less, with where the boundaries are 
shown on the historical Ordnance Survey maps cited in this report. 
There is no reason to suppose, therefore, that these boundaries were 
not set out with reference to the highway. In which case, if an order 
were made the width specified within it would be one of between 3.5 
metres and 6.5 metres (Thatch Carr Bank is more or less four metres 
wide throughout; Misson Bank’s width varies between about 3.5 metres 
and 10.5 metres). This would provide conclusive evidence in law that 
this is the correct width. (And if more compelling evidence to the 
contrary were to come to light after the order had been confirmed, this 
could be modified in turn by the making of a further order in that 
respect.)  

 
2.7 Mr Hart’s evidence in support of his application consists of:  

 
a) Map of Hatfield Chase 1639 (Appendix 3) 

 
This shows that the application route existed from at least 1639. 
Roads that are today undoubtedly public, such as the B1396 and 
the road from Sandtoft to Idle Stop, are also shown. Perhaps it was 
the cartographer’s intention to show public roads only. But roads 
that today are not recorded as public are shown too. Early maps 
can be unreliable. They were often vague in terms of purpose, 
content and accuracy. Even so, considered in conjunction with 
other evidence, the showing of the application route on so early a 
map as a thoroughfare between roads that are recognised 
carriageways today ought to add something to the applicant’s case. 

  
b) Map of Misson 1814 (Appendix 4) 

 
On this map, Misson Bank is shown on the Nottinghamshire side of 
the county boundary in Misson parish. It is depicted in the same 
way that Sanderson Bank (today’s B1396) is depicted (including 
having a destination “to Wroot” where it reaches the edge of the 
map like Sanderson Bank’s “from Finningley”). It is implied that only 
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public ways would have been indicated in this manner; and if it was 
public in Misson, then common sense dictates that it must have 
been public in Wroot, too. 

 
c) Deposited Documents for the Northern/Eastern Railway 1836 

(Appendix 5) 
 

The deposited plan for this proposed railway shows where, if built, 
it would have crossed the various roads in its path. Both public and 
private roads, as they are known today, appear to be shown. But 
only public roads are annotated with to-and-from place names. The 
latter include Misson Bank (“from Misson” and “to Wroot”). Also, the 
accompanying book of reference states that the road is in the care 
of the surveyor of highways.  

 
d) Misson Tithe Map 1843 (Appendix 6) 

 
Misson Bank is clearly shown. Although tithe maps were not 
intended to identify highways (tithes were a form of ecclesiastical 
rent), public roads were often marked in brown. And the fact 
Misson Bank is marked “from Wroot” where it joins the map is 
arguably indicative of public status in the mind of the cartographer. 

 
e) Sanderson Map 1843 (Appendix 7) 

 
This map shows the Nottinghamshire half of Misson Bank in a 
manner that suggests the cartographer thought he was depicting a 
public road. The significant roads are shown etched in brown and, 
where these cross into Lincolnshire, state where they are bound. 
These include today’s A161 (“to Epworth”), the B1396 (“to Haxey”), 
the road leading north from Idle Stop (“to Crowle”) and Misson 
Bank (“to Wroot”). The fact that lesser, uncoloured, roads are also 
shown on this map further supports Misson Bank’s status.   

 
f) Deposited Documents for the South Yorkshire Railway 1851 

(Appendix 8) 
 

 The plan and book of reference produced for the construction of the 
South Yorkshire Railway (that which today runs from Gainsborough 
to Doncaster) have been provided. These are evidence of 
reputation so far as highway status is concerned. Misson Bank is 
indicated on the location plan: to its south reads “from Misson” and 
to its north reads “to Wroot”; and the more detailed plan describes it 
as a “Public Road to be raised 4 feet 8 inches & passed on the 
level of Rails”. 

 
g) Misson Springs sale catalogue 1864 (Appendix 9) 

 
The sale particulars of Bull Hassocks Farm in 1864 describe the 
property as “lying in one compact block, and bounded on the East 
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and West Sides by Public Roads”. From an accompanying plan the 
road along the west side can be seen to be Misson Bank. 

  
h) Finance Act 1910 map (Appendix 10) 

 
 Between 1910 and 1920, when it was repealed, the Finance Act 

1910 required the nationwide assessment of all private land for 
increment value duty. Assessments were carried out by the 
Valuation Office in what has been described as a second 
Domesday because of its thoroughness. Liable holdings were 
indicated by way of thick coloured lines drawn around their 
perimeters upon Ordnance Survey 1:2,500-scale maps. Therefore, 
land that was uncoloured is evidence of public status; and roads 
that were uncoloured evidence of highway status. Misson Bank 
was uncoloured. 

 
i) Handover map from district to county (Appendix 11) 

 
 The map of highways maintainable at public expense that East 

Retford Rural District Council handed over to Nottinghamshire 
County Council when the latter assumed responsibility for local 
roads and paths under the Local Government Act 1929 is of some 
significance. On this particular map, C roads were coloured green. 
The continuation of Misson Bank south of the B1396 is so coloured 
and bears the designation C2089. However, though remnants of 
green show Misson Bank (in Nottinghamshire) was once also so 
coloured, the colouring has since for reasons unknown been largely 
deleted. The contention of course is that if the Nottinghamshire 
section of Misson Bank were to have been public, the Lincolnshire 
section is likely to have been public too.    

 
 Handover maps were internal working documents and there was no 

requirement to produce them. In practice, it seems that the concept 
of a county road was used rather than the strict legal definition. The 
concept of “county road” was introduced by the Local Government 
Act 1929 as a highway for which the county council were the 
highway authority. Section 134 of the 1929 Act defined road as 
“any highway maintainable by the inhabitants at large” and, in rural 
areas, these were all transferred to the county.  

 
 Handover maps differed from the list of streets required to be 

produced by urban authorities under section 84 of the Public Health 
Act 1925 (the forerunner of the register of highways maintainable at 
public expense required under section 36(6) of the Highways Act 
1980). The applicant advises us that currently there is no list of 
streets for this part of Nottinghamshire. 

  
2.8 Members must decide whether it is more likely than not that the above 

evidence (when considered with all other evidence available to them) 
shows that a right of way of a status higher than bridleway subsists 
over the land to which Mr Hart’s application relates. If they conclude 
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that it does, North Lincolnshire Council must modify the definitive map 
and statement accordingly as soon as reasonably practicable (Wildlife 
and Countryside Act 1981, section 53). Any subsequent objections 
and/or representations duly made and not withdrawn would be 
assessed by the Secretary of State for the Environment, Food and 
Rural Affairs on the balance of probability following written 
representations, a hearing or an inquiry conducted on the Secretary of 
State’s behalf by the Planning Inspectorate. 

 
2.9 There are two categories of right of way (i.e. highways recorded on the 

definitive map as opposed to highways in general) with status higher 
than bridleway: byway open to all traffic and restricted byway. 
Restricted byways came into existence on 2 May 2006 and, as a result 
of amendments made by the Natural Environment and Rural 
Communities Act 2006, these can be added to the definitive map on 
the basis of the discovery of evidence and/or presumed dedication. 
However, section 67 of the 2006 Act also extinguished all rights of way 
for mechanically propelled vehicles other than (1) those already 
recorded in a definitive map and (2) certain specified exemptions (see 
the PROW General Appendix).  

 
2.10 None of the exemptions is relevant to the application route. Therefore, 

if members are minded to uphold the application, the subsequent 
modification order will seek to modify Misson Bank and Thatch Carr 
Bank from bridleway to restricted byway, not byway open to all traffic.   

 
2.11 Misson Bank and Thatch Carr Bank are undoubtedly highways. What 

has to be decided is the status these enjoy. The definitive map is 
conclusive evidence of bridleway status. It is also without prejudice to 
the existence of higher rights. The only higher rights are restricted 
byway and carriageway. There is no suggestion of the latter: use by the 
public would have to be greater in motor vehicles than by other means 
and/or the character of the way would have to be that of a carriageway 
– yet both Misson Bank and Thatch Carr Bank are narrow unsurfaced 
rough country tracks between fields. So what members must decide is 
whether the evidence accompanying the application shows on the 
balance of probability that a restricted byway exists: essentially a way 
that the public can use on foot, on horseback, leading a horse and in or 
on any vehicles, including cycles, other than those that are 
mechanically propelled.  

 
2.12 It is possible that the application route, if modified to restricted byway, 

would be maintainable at public expense. But not necessarily. 
Footpaths and bridleways in existence before 16 December 1949 were 
publicly maintainable under common law (and under statute thereafter). 
Whereas other highways had either to pre-date 1836 or to have been 
formally adopted by the highway authority. Maintenance would include 
keeping surface vegetation cut back during spring and summer. 
Highways maintainable at public expense must be recorded in the list 
of streets (Highways Act 1980, section 36(6)).   
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3. OPTIONS FOR CONSIDERATION 
 

3.1 To uphold the application subject to a change of status from byway    
open to all traffic to restricted byway. 

 
3.2 To dismiss the application.  

 
4.  ANALYSIS OF OPTIONS 
 

4.1 The application is accompanied by solid evidence of public status. 
However, the definitive map is evidence of that already, albeit to 
bridleway status only. Considered one piece at a time, the evidence 
should not be strong enough to outweigh the definitive map. But as a 
body of evidence, the case for the subsistence of higher rights is more 
compelling: “It must have a reasonable degree of probability, but not so 
high as is required in a criminal case. If the evidence is such that the 
tribunal can say: 'we think it more probable than not', the burden is 
discharged, but if the probabilities are equal it is not” (Denning J, Miller 
v Minister of Pensions 1947). 

4.2 None of the pieces of evidence connotes bridleway status. It is possible 
that early maps such as Sanderson’s would not have shown bridleways 
and other roads in like manner as if these were one and the same. And 
where the Finance Act maps exclude roads from the taxable holdings 
either side, experience from across the country has shown that this is 
because the route was generally a carriageway of some sort. The same 
interpretation can usually be placed on references to a public road in 
railway plans and books of reference; it is unlikely perhaps that the sale 
particulars for Bull Hassocks Farm would have stated 'public road' for a 
bridleway; and if the handover map once showed Misson Bank’s 
Nottinghamshire continuation to be a highway of C-road classification, 
then that most certainly is evidence of higher status on the North 
Lincolnshire side.  

4.3 Unless the way has been downgraded by legal order, the legal maxim 
“once a highway, always a highway” applies.  

4.4 The bridleway would not be upgraded by the application being upheld 
but recorded it as it should have been in the first place (subject, that is, 
to the stopping up of the right of way for mechanically propelled 
vehicles under the Natural Environment and Rural Communities Act 
2006 since the application was lodged). 

5. RESOURCE IMPLICATIONS (FINANCIAL, STAFFING, PROPERTY, IT) 
 

5.1  Financial 
 
5.1.1 From within the existing Environment Team budget. 

 
5.2  Staffing 
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5.2.1 From within the Environment Team’s existing complement. If an 
order were made then challenged, Legal Services’ assistance 
might be called upon. 

 
 5.3 Property 
 

5.3.1 There are no known implications for North Lincolnshire Council 
property. 

 
 5.4 IT 
 
  4.4.1 There are no known IT implications. 
 
6 OTHER IMPLICATIONS (STATUTORY, ENVIRONMENTAL, DIVERSITY,        

 SECTION 17-CRIME AND DISORDER, RISK AND OTHER) 
 

6.1  Statutory 
 

6.1.1 Wildlife and Countryside Act 1981, Natural Environment and 
Rural Communities Act 2006 and Highways Act 1980 as 
referred to throughout this report.  

 
6.2 Environmental  
 

 6.2.1 An accurate definitive map and statement, as well as being a 
legal requirement, increases public confidence in the public 
rights of way network and, therefore, the amount of use made of 
it by them. This, in turn, helps boost the rural economy, reduce 
reliance on motor vehicles and promote healthier lifestyles 
through exercise in the open air. 

 
6.3  Diversity 
 

6.3.1 There are no known diversity implications. 
 

6.4 Section 17-Crime and Disorder 
 

6.4.1 None.  
 

6.5 Risk 
 

6.5.1 Any order made to modify the definitive map on the basis of the 
discovery of evidence is open to challenge within six weeks of its 
advertisement. North Lincolnshire Council cannot confirm an 
order to which there remains an outstanding objection or 
representation correctly served during those six weeks. Nor, 
however, can an order, once made, simply be dropped or 
forgotten about. The only recourse under such circumstances is 
referral of the order and objection(s)/representation(s) to the 
Secretary of State for the Environment, Food and Rural Affairs –   
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though the order-making authority can reconsider its stance in 
the light of new evidence. 

 
6.5.2 Orders referred to the Secretary of State will be dealt with by 

written representations, a hearing or an inquiry. The order-
making authority must normally meet its own costs, but in the 
case of inquiries can claim costs against a third party thought to 
have been acting unreasonably.    

  
6.5.3 If the application is refused or remains undetermined after 

twelve months (Wildlife and Countryside Act 1981, Schedule 
14), the applicant may make representation to the Secretary of 
State for Environment, Food and Rural Affairs. The Secretary of 
State may then direct the surveying authority to make determine 
the application by a specified date. 

 
6.5.4 If the application is turned down, the applicant can appeal to the 

Secretary of State within 28 days of being notified formally to 
that effect. If the Secretary of State upholds the appeal, he will 
direct the surveying authority to make an order.  

 
6.6 Other 
 
 6.6.1  None. 
 

7. OUTCOMES OF CONSULTATION  
 

7.1 The land either side of the subject route is collectively owned and 
occupied by three parties. Although each has been consulted, none 
has expressed an intention to object were a modification order to be 
made, nor produced grounds for so doing. 

7.2 Wroot Parish Council considered the application on 5 February 2008 
and “were supportive of the proposals”. 

7.3 In the event of an order being made, all statutory consultees under the 
Wildlife and Countryside Act 1981 (such as Wroot Parish Council, 
owners, occupiers, user bodies, statutory undertakers and farming 
organisations) would receive a copy of the order and notice prior to 
publication of the notice in the Scunthorpe Telegraph.   

8. RECOMMENDATIONS 
 

8.1 It is recommended that:  

a) the application be upheld to the extent that: (1) an order is made 
under section 53(2) of the Wildlife and Countryside Act 1981 in 
consequence of the occurrence of an event under section 
53(3)(c)(ii) of the 1981 Act to modify the “County of Lincoln, 
Parts of Lindsey, Isle of Axholme” definitive map so that the right 
of way currently shown as Public Bridleway 150 in the Parish of 
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Wroot henceforth be shown as a restricted byway; and (2) by 
virtue of the same order, the “County of Lincoln, Parts of 
Lindsey, Isle of Axholme” definitive statement be modified to 
include a written description, including width (between 3.5 
metres and 10.5 metres) and length, of a restricted byway over 
the course of what is currently shown on the definitive map as 
Public Bridleway 150 in the Parish of Wroot;  

b) Thatch Carr Bank and Misson Bank be added to the list of 
streets; and  

c) if the modification order attracts irreconcilable duly served 
objections and/or representations that are not subsequently 
withdrawn unequivocally in writing, a further report be brought 
before Planning Committee to establish North Lincolnshire 
Council’s stance in the light of those objections and/or 
representations prior to referral of the order to the Secretary of 
State.    

 
 
Church Square House 
PO Box 42 
SCUNTHORPE 
North Lincolnshire 
DN15 6XQ 
 
Author: Colin Wilkinson 
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Background Papers used in the preparation of this report: File 55/150/DMMO 
held electronically at Church Square House. 
 
 
 


