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2. BACKGROUND INFORMATION 
 

2.1 The restricted byway in question has a length of 155 metres (see 
Appendix 1). It connects Jacques Bank with Crook o’ Moor Road. The 
former is a public road used mainly by motorised traffic; whereas the 
latter is a byway open to all traffic. A byway open to all traffic is a public 
road used mainly by walkers and horse riders. It is a type of minor 
highway collectively known as public rights of way. A restricted byway 
is another type of public right of way. These are open to all traffic 
except motorised forms. A restricted byway can, however, share its 
course with a private right of way for motorised traffic.  

 
2.2 The Director of Places authorised the making of an order on 23 May 

2014 (see Appendix 2), including the reasons why the order was made 
and location map). The council sealed the order on 19 June 2014. We 
then published a notice on 31 July 2014 allowing six weeks for the 
lodging of objections and representations. Ten were so lodged. Four 
were then withdrawn, leaving six remaining.   

 
2.3 We can only confirm (bring into effect) an order that is uncontested. 

Otherwise, we must refer it to the Secretary of State.      
 

2.4 Each of the objections relates to one or more of the following: 
maintenance, access or status (see Appendix 3). Taking maintenance 
first, the council is the highway authority for North Lincolnshire. That 
means that we have responsibility to keep in repair highways 
maintainable at the public expense. All such highways appear in the list 

PLANNING COMMITTEE 

 
1. OBJECT AND KEY POINTS IN THIS REPORT 
 

1.1 To decide what stance the council should take in referring a 
contested order to the Secretary of State for the Environment, Food 
and Rural Affairs. 

 
1.2 The order seeks to add a restricted byway to the definitive map and 

statement.  



 

of streets. This is a statutory document we keep corrected up to date 
and held on public deposit. The list includes Jacques Bank, Crook o’ 
Moor Road and the order route. What the list does not denote, 
however, is status. So while three objectors fear restricted byway 
status will downgrade the order route, this is not the case. At present 
we do not know what the status is and the current order will help 
determine that. However, it will only decide what the status already is: it 
will not alter the status. Of course, it is true that we have no remit to 
maintain a restricted byway to a standard suitable for motor vehicles. 
But if the order route were not a restricted byway, it would be a byway 
open to all traffic. In all likelihood we would maintain neither status to 
the sort of standard Jacques Bank is maintained to, for example. The 
order route is a rough track.  It always has been and, in all probability, it 
always will be. Furthermore, we do not maintain the level crossing the 
order route passes over. We have limited discretion over what we 
maintain. We maintain what the law says we must.  

 
2.5 One further objector, plus another of the objectors concerned about 

maintenance, has objected because of fears over access. These are 
residents of Medge Hall whose logical access with a motor car is via 
the order route. Officers have sought to assure them that their fears are 
groundless. This is because if the order is confirmed, they will still be 
able to drive to their properties. The only difference is that this would 
be a private right rather than a public one.    

 
2.6 This private right arises out of statute via the Natural Environment and 

Rural Communities Act 2006. Had it not been for this Act, officers 
would have recommended that the order route be added to the 
definitive map as a byway open to all traffic. But this Act stopped up all 
public rights of way for motorised traffic that were unrecorded 
immediately before its commencement. This applied nationwide. There 
were exemptions. None of these apply in this instance. Even so, one of 
the objectors begs to differ. This is in relation to whether the order 
route was on the list of streets just before the 2006 Act took effect. If it 
were to have been, the pre-existing public right of way for motor 
vehicles would have been preserved. But it was not. The order route 
was added to the list of streets on 21 June 2010. This objector cites the 
council declaring in 2003 that Crook o’ Moor Road was maintainable at 
the public expense (see Appendix 4). But the name Crook o’ Moor 
Road derives from the Thorne Moors Improvement Award of 1879. 
Furthermore, it is described therein as beginning at the bridge over the 
North Soak Drain; that is, north of the order route. We have provided 
the objector with this information.  Despite this, he refuses to withdraw 
his objection (see Appendix 5). Nevertheless, officers have double-
checked the point he raises with Legal Services. They have confirmed, 
however, that the exemption does not apply.     

 
2.7 The final objector is also objecting on the grounds of status. Through 

his solicitor, he has stated that the order route is not a byway open to 
all traffic. We have replied stating that we agree; that the order route is 



 

a restricted byway. Nevertheless, and without further explanation, he 
has asked that his objection is sustained unless all other objectors 
withdraw.    

 
2.8 None of the objections persuades officers that the order should not be 

confirmed. The order does, however, contain a technical error that it is 
hoped the Secretary of State has power to correct. The order seeks to 
modify the “County of Lincoln (Parts of Lindsey) Isle of Axholme” 
definitive map and statement; whereas this should in fact be the “West 
Riding of Yorkshire (Thorne Rural District)” definitive map and 
statement. The Planning Inspectorate advise that inspectors will try to 
determine orders whenever possible. Only where prejudice cannot be 
avoided will an order be considered flawed and incapable of 
confirmation. Otherwise, the order should have to be remade. But as 
far as officers can tell, this error is not prejudicial to any party 

 
3. OPTIONS FOR CONSIDERATION 
 

3.1 We have three options for consideration: (1) we can request the 
Secretary of State confirm the order as made; (2) we can request that 
the Secretary of State confirm the order in a modified form; and (3) we 
can request the Secretary of State not confirm the order.  

 
 4. ANALYSIS OF OPTIONS 
  
 4.1 Option Two is the preferred option. Option One would not address the 

citing in the order of the wrong definitive map; whereas Option Three 
would leave the definitive map unmodified. With Option Two, however, 
we can seek confirmation of the correct definitive map.      

 
5. RESOURCE IMPLICATIONS (FINANCIAL, STAFFING, PROPERTY, IT) 
  

5.1 Financial 
 

5.1.1 The Secretary of State can arbitrate by one of three means. She 
can use written representations, hold a hearing or hold an 
inquiry. Written representations would be the cheapest option. It 
should only require the cost of the case officer’s time. However, 
an objector can ask to be heard. This could result in a hearing or 
an inquiry being held; so then a hall would have to be hired; and 
in the case of an inquiry, we might request Legal Services’ 
assistance too. But even so, the overall cost should not exceed 
£2,000. After a hearing or an inquiry, either party can make an 
application for costs on the grounds of unreasonable behaviour. 
These, though, are rarely upheld.   

 
5.1.2 Confirmation would require us to publish a further notice in the 

local press and on site. Including staff time, this should amount 
to no more than a further £500.  

  



 

5.2 There are no other significant resource implications to highlight.  
   

6. OUTCOMES OF INTEGRATED IMPACT ASSESSMENT (IF APPLICABLE) 
 
 6.1 Not applicable.  

  
7. OUTCOMES OF CONSULTATION AND CONFLICTS OF INTEREST 

DECLARED  
 

7.1  These are as described above. 
 
8. RECOMMENDATIONS 
 
 8.1 That the Planning Committee resolves that (1) “Definitive Map 

Modification (Restricted Byway 21, Crowle) Order 2014(1)” be 
referred to the Secretary of State for the Environment, Food and Rural 
Affairs with a request that the order be confirmed; (2) confirmation be 
subject to references within the order to the “County of Lincoln (Parts 
of Lindsey) Isle of Axholme” definitive map and statement being 
substituted for “West Riding of Yorkshire (Thorne Rural District)” 
definitive map and statement; and (3) the council participate fully in 
the confirmation process.    
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Background Papers used in the preparation of this report: (1) report of the 
Director of Places dated 23 May 2014 and (2) the unwithdrawn letters of objection to 
the order as advertised on 31 July 2014.   






































































