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2. BACKGROUND INFORMATION 
 

2.1 Council officers are already at the heart of actions to protect the 
environment. Currently they carry out a whole range of enforcement 
activities including:  

2.1.1 providing advice and guidance to people that want to comply with 
the law but don’t know how;  

2.1.2 issuing notices requiring people to take measures to stop causing 
harm, or fixed penalty notices to punish relatively low-level 
offences; and 

2.1.3 pursuing criminal prosecutions of complex offences. 

2.2 This report provides information on two major legislative developments 
that will affect district and unitary authorities in England and Wales. The 
Environmental Damage (Prevention and Remediation) Regulations 2008 
and the Regulatory Enforcement and Sanctions Act 2008 both aim to 
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1. OBJECT AND KEY POINTS IN THIS REPORT 
 
1.1 To provide an update on two forthcoming major legislative

developments that will affect district and unitary authorities in England
and Wales.  

1.2 The key points in this report are as follows: 

 Introducing the Environmental Damage (Prevention and
Remediation) Regulations 2008 and the Regulatory Enforcement
and Sanctions Act 2008. 

 In relation to the Environmental Damage (Prevention and
Remediation) Regulations, efforts are being made by Local
Authority co-ordinating Body on Regulatory Services (LACORS) to
ensure that councils can implement the regulations effectively with
the minimum of bureaucracy, and to ensure robust mechanisms are
in place to recover costs from the polluter. 

 As part of the ongoing Fairer and Better Environmental
Enforcement project, LACORS is continuing to press The
Department for the Environment, Food and Rural Affairs (Defra) to
make sure that new civil sanctions work effectively alongside
councils’ existing powers. 



enhance council powers to secure the best outcome for the local 
community and environment. Defra is the government department 
responsible for both pieces of legislation.   

2.3 Both sets of legislation seek to tackle the concern that people who harm 
the environment and people’s health get off too lightly, leaving taxpayers 
and communities to deal with the effects. As long as some individuals feel 
they can get away with this damage then there is no incentive to take 
preventative steps. Therefore the common theme underpinning both 
pieces of legislation is to try to ensure that people who harm the 
environment and health pay for the damage they cause (commonly 
referred to as ‘the polluter pays’ principle). 

2.4  The Environmental Damage (Prevention and Remediation) 
Regulations 2008 

2.5 These regulations are being put in place in order to implement the 
Environmental Liability Directive. This European Directive grew out of 
concerns about the costs of dealing with big pollution incidents; the type of 
incident where the newspapers show pictures of seagulls covered in oil or 
areas covered by large clouds of smoke. The aim is to work out the true 
cost of pollution and provide mechanisms to force the people who cause 
that pollution to pay. The theory underpinning the Directive is that, if 
people are faced with the true bill for the harm they cause, then they will 
put in place better measures to prevent that harm.  

2.6 The Regulations are due to come into force in early 2009 and will provide 
for a council enforcement role, primarily in relation to land contamination, 
where human health is affected. Councils will also take responsibility for 
handling harm caused by businesses which they currently regulate under 
the Environmental Permitting Regulations. In relation to these permitted 
businesses, councils will lead on contaminated land issues that relate to 
human health, as well as doing some of the initial work relating to harm to 
biodiversity and damage to water. However, it will be the Environment 
Agency and Natural England who will generally take responsibility for 
water and biodiversity pollution respectively.   

2.7 The Regulatory Enforcement and Sanctions Act 2008 

2.8 The Regulatory Enforcement and Sanctions (RES) Act creates a suite of 
new civil sanctions that should help councils to take more proportionate 
and effective enforcement action against environmental offenders. Defra’s 
‘Fairer and Better Environment Enforcement Review Project’ is currently 
looking to make these new sanctions available to councils and other 
environmental regulators, such as the Environment Agency. The project 
acknowledges that the current enforcement options (e.g. statutory notices, 
criminal prosecution, fixed penalty notices etc,) don’t fully take into 
account the costs of environmental wrongdoing and cannot sufficiently 
identify the real offenders. The aim is to create a framework of sanctions, 
which address the fundamental purposes of enforcement: 

2.8.1 Restoring harm and preventing continued risk to the environment 
and people’s health 



2.8.2 Taking away economic gains from non-compliance with 
environmental law 

2.8.3 Making amends to affected communities and recovering council 
costs 

2.8.4 Punishing the individual or business  

2.9 As both pieces of legislation will affect how all district and unitary 
authorities deal with environmental wrongdoers, LACORS has been 
working to ensure councils’ views are heard by Defra. This is achieved by 
not only responding to formal public consultations and ministerial meetings 
but also through engaging in on-going day-to-day dialogue with Defra 
officials. 

2.10 For example, in relation to the Environmental Damage (Prevention and 
Remediation) Regulations, the aim has been to ensure that councils with 
the minimum of bureaucracy can implement the regulations effectively, 
and to ensure robust mechanisms are in place to recover costs from the 
polluter. In particular LACORS has been involved in:  

2.10.1 Lobbying to secure funding for councils where ‘the polluter pays’ 
principle cannot be made to work (e.g. if the company which 
caused the pollution is ‘wound up’); 

2.10.2 Ensuring that the accompanying guidance is as clear as possible 
for councils by explaining how the regulations fit into the existing 
statutory framework; and 

2.10.3 Liaising with Defra to arrange awareness raising work / training 
provision. 

2.11 Meanwhile, as part of the ongoing Fairer and Better Environmental 
Enforcement project, LACORS is continuing to press Defra to make sure 
that new civil sanctions work effectively alongside councils’ existing 
powers. LACORS is also urging both Defra and the Local Better 
Regulation Office (LBRO) to ensure that any additional infrastructure is in 
place to support the aim of more proportionate sanctioning. For example, 
introducing a central intelligence database to allow councils to accurately 
factor in an individual or business’s history of offending when making an 
enforcement decision.  

 
3.  OPTIONS FOR CONSIDERATION 

3.1 To note the major legislative changes and the work of LACORS with 
Defra and the LBRO to try and ensure that the council can implement the 
changes effectively.  

 
4.  ANALYSIS OF OPTIONS 

4.1  Once fully implemented the council will have no alternative to applying 
the legislative changes in accordance with the directions of Defra and the 
Local Better Regulation Office.  

 



5. RESOURCE  IMPLICATIONS (FINANCIAL, STAFFING, PROPERTY, IT) 
 

5.1       There are no resource implications to consider at this stage. 
 
6. OTHER IMPLICATIONS (STATUTORY, ENVIRONMENTAL, DIVERSTIY, 

SECTION 17 – CRIME AND DISORDER AND OTHER) 
 
6.1 Statutory: The Environmental Permitting Regulations and the remediation 

of contaminated land are already statutory duties placed upon the council. 
The legislation referred to in this report will strengthen existing controls. 

 
6.2 Environmental: These legislative developments will contribute to real 

improvements in the environment by encouraging businesses to improve 
their environmental performance and management arrangements. 

  
7. OUTCOMES OF CONSULTATION  
 

7.1 No local consultation has taken place on these issues, which are being 
developed and implemented nationally.  

8  RECOMMENDATIONS 

8.1 That the Cabinet Member notes the changes and improvements being 
made to environmental regulation services. 

8.2 That the report be referred to the Local Strategic Partnership Environment 
Board for information. 

 
SERVICE DIRECTOR 

NEIGHBOURHOOD & ENVIRONMENT 
 
Church Square House 
SCUNTHORPE 
North Lincolnshire 
Author: Trevor Laming 
Date:   28 January 2009 
 
Background Papers used in the preparation of this report  Nil 
 


